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ruth  Allen  law, pllc
7413 Six Forks Road, Suite 326

Raleigh, North Carolina 27615
phone:  919.481.4141  •  Fax:  866.321.9449
website:  ruthallenlaw.com

email:  ruthallenlaw@yahoo.com
DATE

SEARCH HIS AND HER
This letter is as brief description for your reference of what your duties as the Personal Representative (“PR”), of your mother’s estate will be.  Please be sure to ask me if any questions come to mind.

General

Your duties as PR during the administration of the Estate may be divided into two broad categories: (1) non-tax matters dealing with the settlement of the Estate under North Carolina probate laws; and (2) tax duties involving the filing of tax returns in compliance with both state and federal tax laws. The non-tax duties are discussed in greater detail below.

Non-tax Aspects of Estate Administration

The non-tax aspects of settling the Estate include taking custody of your mother’s  assets, collecting income due the Estate, paying your mother’s final debts and administration expenses of the Estate, and, finally, distributing the remaining assets to the beneficiaries. You must keep detailed records of all these transactions. Most of the receipts and disbursements will be deposited into or made from the Estate checking account that you will established.
 In maintaining the checking account, you should keep a detailed, itemized list of all monies and checks received by the Estate and deposited into the account, as well as all checks written against the account (thus the duplicate checks). DO NOT WRITE A CHECK WITHOUT A BILL OR INVOICE.  DO NOT WRITE CHECKS FOR CASH OR USE A DEBIT CARD.  ASK YOUR ATTORNEY IF YOU EVER HAVE ANY QUESTION ABOUT THIS.  Of course, keeping the checkbook current, including deduction for new checks and each bank charge, will help you maintain the appropriate records. I suggest that this account be non-interest bearing.

FOR ACCOUNTING PURPOSES, the PR  shall follow these rules:

1.
NO debits, no card charges or payments; all payments must be by paper check.

2.
You must send the bank statements to the attorney each month as they arrive, or give her access to the account electronically.
3.
You must obtain receipts for ALL expenses paid by the Estate Account, which will be marked as "Paid in Full".

4.
You must acquire copies of cancelled checks both front and back either monthly or once all the disbursements and distributions have been made.

5.
You must acquire and keep documentation for each amount deposited to the Estate account; for example, a refund of lease funds or deposit; any increase in value in investments from the 90 day inventory, sale of vehicle,  etc.  must be accounted for.  

You will soon qualify as PR of your mother’s estate.  At that time, a preliminary inventory will be filed with the Clerk of Superior Court which lists the estimated value of all personal and real property owned by your mother as of the date of death. It is your duty to collect, protect and insure against loss all assets of the Estate until they are properly distributed.

As required by statute, a Notice to Creditors must be published in a qualified newspaper. I will take care of that aspect.   The Notice will be published in that paper once a week for four consecutive weeks.  Creditors, if any, of your mother’s estate will have three months from the date of first publication within which to present their claims to you at the address shown in the Notice. The Estate cannot be closed prior to the expiration of this three-month period. Any creditors who will not be fully paid must receive actual notice (a letter, not publication).

The Clerk will require a receipt from the funeral home that all burial expenses have been paid.  I will file it with the court at the appropriate time.
There are several accountings which must be filed with the Clerk of Superior Court. These include the following:

1. “90 Day” Inventory. By 90 days from the date on which you qualify as executor, we must file another Inventory which will list all of the property owned by your mother as of the date of death. This listing is not an estimate but, rather, an accurate, hindsight statement of the value of all property owned as of that date. For example, we will need to establish the actual balance of each of your mother’s bank accounts as of the date of death. For publicly traded securities, the proper value for each would be “the mean between the highest and the lowest quoted selling prices on the valuation date.” These values can be determined easily by the custodian of any investment accounts. I will prepare this Inventory based on information you supply.

Copies of all bank and portfolio account agreements and signature cards must be obtained and provided to the Clerk for each joint account in which the decedent has an interest, whether with or without survivorship.  
When you file the 90 Day Inventory, you must pay to the Clerk a filing fee of $0.40 per $100.00 (on a fractional basis) of the total value of the personal property shown on the Inventory, but a minimum of $15.00. In addition, you must pay to the Clerk a $120.00 fee, for your qualification as PR.  These fees will be paid from the Estate checking account. The maximum amount of this value-based fee payable to the Clerk is $6,000.00.  

2. Waiver of Commissions. In the event that the will authorizes commissions, at some point, you will need to determine whether you will claim any of or less than the full personal representative’s commission to which you are entitled (roughly 5% of the total of cash, personal property [tangible and intangible] and disbursements [not distributions]). We will be able to better estimate the amount of the commission at the time of filing the 90 Day Inventory.   You should know that commissions are taxed as ordinary income.  If you opt out of claiming a commission, I have a waiver form which we would file. 

3. Annual Account. An annual accounting is due on the 15th day of the 4th month following the close of the fiscal year which is chosen for the estate. This account will list all receipts and all disbursements made by you during the one-year period. Canceled checks, receipts or other vouchers in support of all disbursements must be submitted with the Account. If the estate can be fully settled in less than one year, then you will only have to file a Final Account.
4. Final Account. After all debts and expenses have been paid, any death taxes have been paid and approved, and the remaining assets have been distributed to the beneficiaries, you must file a Final Account. The Final Account will list all receipts and disbursements made by you either from the date of death or since the last accounting, as the case may be, until the date when final distribution to the beneficiaries is made. If all is in order, the Clerk of Superior Court will then discharge you from further duties.
You must pay the Clerk’s fee for additional receipts shown on the Annual and Final Accounts, based on the same fee schedule applicable to the 90-Day Inventory.
Powers

Under the General Statutes of North Carolina, your powers as Executor are extremely broad. For example, you may vote the shares of stock owned by you as Executor. You may make contracts and execute instruments. You may employ and compensate any agents whom you deem advisable to assist you in the administration of the Estate, including accountants, attorneys, investment brokers and tax specialists. You must select and retain each agent with due care.

The most important power you may hold is the power to invest the Estate assets. You have wide discretion in the choice of investment of these assets. North Carolina requires that you must exercise prudent judgment and care in investing, retaining, selling and managing the Estate property. This standard gives you wide latitude in exercising your discretion; however, your judgment should be dictated by common sense and consideration for the needs of the beneficiaries. In order to maximize the interest which may be earned on the cash held in the Estate, you may find it appropriate to invest cash in a mutual fund or cash management account which earns daily interest and allows withdrawals at anytime.

We are not investment advisors and cannot give an opinion regarding the choice of one investment over another. It is certainly appropriate to hire a consultant to advise you in your investments. Any fee charged would be payable from the Estate assets. It is generally advisable to diversify your investments so that your overall rate of return will be maximized.

Attorney’s Fees

Our charge for legal services rendered to the Estate will be on an hourly basis, charged in six minute (.1 of an hour) increments, at an hourly rate of $250.00, plus out-of-pocket expenses, payable monthly upon Invoice. Typically, the personal representative requests that the Clerk of Court approve payment of attorney’s fees payable by the Estate. We will prepare that request for you. However, please understand that our fees must be paid, whether by the Estate or by you, personally. This is so, because personal representatives frequently ask us to do things for them that they could actually do themselves. We oblige those requests, utilizing our time and expertise, and expect to be compensated regardless of whether the Clerk considers our services to be “legal” or “administrative.” 

Also, please understand that our client is the Estate as an entity and you in your official capacity as its representative. The Estate includes all beneficiaries. Because of our dual position, we owe a duty of full disclosure back and forth between you as Executor and the Estate beneficiaries. So, regardless of how our fees get paid, if a dispute ever arises between any potential beneficiary and you, we will not be able to represent either one of you as an advocate against the other. 
Sincerely,


Ruth M. Allen

� Please note that you must be able to produce to the Clerk of Court, eventually, either all canceled checks, themselves, or front/back images furnished by the bank of all canceled checks.  Wells Fargo, for example, does provide that service.
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